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CMR DIGESTS 


By CDR CHARLES TIMBLIN, USN 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





FATALLY DEFECTIVE SPECIFICATION 


@ An accused was convicted, following a plea 
of not guilty, of a violation of Article 108, UCMJ 
(Damaging Military Property), by a special 
court-martial based on a specification in which 
it was alleged that he “. . . did . . . without 
proper authority, damage, by crashing into a 
concrete bridge, a quarter ton 4 x 4 (jeep) ...” 


A Board of Review was of the opinion that an 
essential element of this offense is that the dam- 
age be caused “willfully” or “through neglect.” 
The Board quoted the opinion of the U. S. Court 
of Military Appeals in the case of United States 
Vv. Marker, decided 19 May 1952, as follows: 


Fortunately we are no longer bound by the an- 
cient rigor of pleading at common law. It is the 
modern rule that formal defects in indictments, 
not prejudicial, will be disregarded. “The true 
test of the sufficiency of an indictment is not whether 
it could have been more definite and certain, but 
whether it contains the elements of the offense in- 
tended to be charged.” Hagner v. United States, 
285 U. S. 427, 431. If the indictment informs the 
accused of what he must be prepared to meet, and 
is sufficiently definite to eliminate the danger of 
future jeopardy, it will be held sufficient. Martin 
et al. v. United States, 299 F. 287 (C. A. 4th Cir.) ; 
Roberts v. United States, 187 F. 2d 412 (C. A. 4th 
Cir.) ; Nye v. United States, 187 F. 2d 73 (C. A. 4th 
Cir.). (Emphasis supplied.) 


The Board concluded: 
Testing the specification before us by the stand- 
(Continued on page 17) 
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NEW IMPETUS TO 


RESERVE OFFICERS RECEIVE CERTIFICATION FROM JAG 


RADM Nunz presents law certificates to CAPT Robert G. Burke, USNR, and LCDR Arthur A. Klein, USNR, Com- 

manding Officers of Naval Reserve law units at New York City, and Brownsville, Texas, respectively. CAPT Burke 

and LCDR Klein recently completed two weeks of active duty in the office of JAG, during which they conducted a 
study of methods best calculated to improve the Reserve law program. 


MEMORANDUM FROM JUDGE ADVOCATE GENERAL REGARDING 
NAVAL RESERVE LAW PROGRAM 


HE NAVAL RESERVE PROGRAM merits 

the full support of all members of the regular 
service and of the reserve components toward 
the achievement of maximum national security. 
It is my view that officers of the Naval Reserve, 
qualified as attorneys, can contribute immeas- 
urably in that support, and that one of my pri- 
mary responsibilities as Judge Advocate Gen- 
eral is the continued development of a construc- 
tive program for the Reserve attorney in order 
to gain that end. With this purpose in mind, 
there has been completed in the Office of the 
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Judge Advocate General a study of the methods 
best calculated to achieve maximum interest in 
Reserve legal matters and, through such meth- 
ods, to serve the best interests of the naval 
service. I am pleased to publish this memo- 
randum relative to the study and the program 
proposed. 

In August, Capt. Robert G. Burke, USNR, 
Commanding Officer of Volunteer Law Unit 
3-3, New York, N. Y., and Lieutenant Com- 
mander Arthur A. Klein, USNR, Commanding 


(Continued on page 17 








Paragraph 213c of the Manual for Courts- 
Martial provides that State and foreign laws 
are not included within the crimes and of- 
fenses referred to in Article 134, UCMJ, and 
violations thereof may not be prosecuted as 
such except insofar as State law becomes 
Federal law of local application under Title 
18 U. S. Code § 13. This section of the U. S. 
Code is the so-called Assimilative Crimes Act. 
The straight-forward language of the Manual 
for Courts-Martial and the clear wording of 
the Code give no indication of the prob- 
lems involved in these apparently simple 
provisions. 





ECTION 13 OF THE FEDERAL CRIMI- 
NAL CODE (Title 18 U. S. Code, Supp. V, 
1952) provides that: 


Whoever within or upon any of the places now 
existing or hereafter reserved or acquired as pro- 
vided in section 7 of this title, is guilty of any act or 
omission which, although not made punishable by any 
enactment of Congress, would be punishable if com- 
mitted or omitted within the jurisdiction of the State, 
Territory, Possession, or District in which such place 
is situated, by the laws thereof in force at the time 
of such act or omission, shall be guilty of a like of- 
fense and subject to a like punishment. 


Section 7 of the Code, referred to in the pro- 
vision just quoted, recites that the jurisdiction 
of the United States includes any lands reserved 
or acquired for the use of the United States, and 
under the exclusive or concurrent jurisdiction 
thereof, or any place purchased or otherwise 

_ acquired by the United States by consent of the 
legislature of the State in which the same shall 
be, for the erection of a fort, magazine, arsenal, 
dockyard, or other needful building. 

Section 13, above, is the present assimilative 
crimes act. Read in conjunction with Section 7 
it indicates that wherever exclusive or concur- 
rent jurisdiction over an area within a State 
has been acquired by the Federal Government, 
the penal laws of such State are assimilated into 
federal law unless the same act or omission is 
specifically made a crime by other provision 
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THE ASSIMILATIVE CRIMES ACT — 


By CDR R. E. CUMMINGS, USN 
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of federal law. (Murder, for example, is a 
specific offense under Section 1111 of the crim- 
inal code, 18 U.S. C. § 1111 (Supp. V, 1952), so 
a State crime of murder is not absorbed as fed- 
eral law). The State law which is assimilated 
becomes federal law enforceable by federal 
authorities. 

On its face the assimilative crimes act does 
not appear complicated. As a matter of fact, 
there are many problems associated with it. 
Some of them will be discussed herein. As a 
start, let us consider the historical background 


. of the law. 


Historical background 


While the phraseology of the present law is 
such as to adopt State laws within a federal 
reservation in cases where there is concurrent 
jurisdiction as well as those where there is ex- 
clusive jurisdiction in the Federal Government, 
the background of the assimilative crimes act is 
interwoven with the matter of exclusive juris- 
diction. From the founding of our Nation until 
the past 15 years or so, it was generally con- 
sidered that when the United States purchased 
land within a State with the consent of the legis- 
lature of such State for the purpose of erecting 
forts, arsenals, dockyards, or other needful 
buildings, the effect was to create a federal 
island within the State. Although this federal 
island was physically within the geographical 
boundaries of the State it was withdrawn from 
the sovereignty of the State. It was considered 
that the State could not constitutionally retain 
its jurisdiction over crimes committed within 
the federal island. 

On the other hand, it was early recognized 
that there was another method by which the 
matter of transfer of jurisdiction from a State 
to the Federal Government could be accom- 
plished, namely a State cession statute (see 
JAG Journal, July 1948, page 8), and it was 
conceded that there was no constitutional im- 
pediment, in a cession statute, to the State’s 
retaining concurrent jurisdiction over federal 
lands. There was, however, for many years a 
federal law, R.S. § 355, prohibiting the expend- 
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iture of public money upon land purchased by 
the United States for the purpose of erecting 
public buildings thereon “until the written opin- 
ion of the Attorney General shall be had in favor 
of the validity of the title, nor until the consent 
of the legislature of the State in which the land 
or site may be, to such purchase has been given.” 
The Attorney General held on several occasions 
that State cession statutes which reserved con- 
current jurisdiction to the State did not meet 
the requirements of this federal law. 

Tied in with the foregoing view of the Con- 
stitution was the logical conclusion that the 
complete withdrawal of an area from State juris- 
diction would leave the area without a criminal 
law in the absence of federal legislation estab- 
lishing crimes, since there is no common law 
offense against the United States. This diffi- 
culty was recognized as early as 1790, when Con- 
gress enacted laws prescribing punishments for 
certain specific crimes occurring within any 
fort, arsenal, dockyard, or in any other place 
under the exclusive jurisdiction of the United 
States. Such legislation did not, however, 
afford a complete system of criminal law, since 
any act or omission not specifically prohibited 
was not a crime. Thirty-five years later Con- 
gress came up with what was intended to pro- 
vide a complete system of criminal law for 
Federal reservations, an assimilative crimes 
statute. The first assimilative crimes statute, 
enacted March 3, 1825, 4 Stat. 115, provided: 


... That, if any offence shall be committed in any 
of the places aforesaid, the punishment of which of- 
fence is not specially provided for by any law of the 
United States, such offence shall, upon a conviction 
in any court of the United States having cognisance 
thereof, be liable to, and receive the same punish- 
ment as the laws of the State in which such fort, 
dockyard, arsenal, armory, or magazine, or other 
place, ceded as aforesaid, is situated, provide for the 
like offence when committed within the body of any 
county of such State. 


In this statute, Congress was correcting a 
deficiency in federal law by incorporating by 
reference State laws. The State’s criminal 
laws were adopted as federal laws and made 
enforceable by federal authorities, not State 
authorities. 

It was not long until the 1825 Act was chal- 
lenged as unconstitutional on the ground that it 
undertook to delegate the legislative power of 
Congress to the state legislatures, but in United 
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States v. Paul, 6 Pet. 141 (U. S. 1832), Chief 
Justice Marshall stated it to be the opinion of 
the Supreme Court that the Act was limited to. 
the laws of the several States in force at the time 
of its enactment. By construing the Act as 
adopting only the criminal laws of the State 
existing on the date of enactment of the assimi- 
lative crimes statute and denying the ability of 
the State thereafter to affect the “adopting law” 
even though the State should change or repeal 
its own law, the conclusion followed that Con- 
gress was not delegating authority to the State 
but was merely enacting federal law just as 
though it had specifically legislated on each 
offense then existing under State law. As a 
result of this interpretation, Congress had to 
reenact the assimilative crimes act periodically 
or the criminal law of the federal reservation 
would become obsolete, viz., laws enacted by the 
various States subsequent to March 8, 1825 were 
not adopted by the first assimilative crimes act 
nor were laws thereafter repealed by the States 
automatically deleted from the federal law. 
Statutes repealed by the State remained opera- 
tive within the federal reservation and new 
statutes were of no effect within the federal 
reservation until assimilated by a new federal 
statute. 

Thus far there have been eight federal assim- 
ilative crimes acts, as follows: 

March 8, 1825, 4 Stat. 115 

April 5, 1866, 14 Stat. 12 at 13 

July 7, 1898, 30 Stat. 717 

March 4, 1909, 35 Stat. 1145 

June 15, 1933, 48 Stat. 152 

June 20, 1935, 49 Stat. 394, 18 U.S. C. $468 
(1940 ed.) 

June 6, 1940, 54 Stat. 234, 18 U. S. C. §468 
(1940 ed.) : 

June 25, 1948, 62 Stat. 683 at 686, 18 U.S. 
C. §13 (Supp. V, 1952) 

The constitutional question of delegation of 
the power of legislation was again raised in 
connection with the 1898 Act. At that time the 
assimilative crimes statute contained the sub- 
stance of the 1825 Act but also by express lan- 
guage provided for the adoption of such punish- 
ment as “the laws of the State in which such 
place is situated now provide for the like of- 
fense” (emphasis supplied) , and further recited 
that “no subsequent repeal of any such State 
law shall affect any such prosecution.” In 
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Franklin v. United States, 216 U.S. 559 (1910), 
it was held that under this act there was plainly 
no delegation to the states of authority in any 
way to change the criminal laws applicable to 
places over which the United States had juris- 
diction. 

The 1909 Act, like the 1898 version, pertained 
under its express language only to offenses un- 
der State laws then in force and also provided 
that the law assimilated would continue in force 
as federal law “notwithstanding any subse- 
quent repeal or amendment thereof by any such 
State.” In the light of the Supreme Court deci- 
sions referred to previously, there would ap- 
pear to be no doubt of the constitutionality of 
the 1909 Act. With the passage of the 1933 
Act, however, Congress took a new course. The 
1933 Act purported to assimilate offenses exist- 
ing under State laws on June 1, 1933 and “re- 
maining in force at the time” the offense is com- 
mitted. Thus, the 1933 statute enabled a State 
to change the federal criminal law by repealing 
the basic State law. The individual crime was 
assimilated into federal law only so long as it 
remained in effect as State law, and if repealed 
by the State it was to be automatically deleted 
from federal law. The 1935 and 1940 statutes 
contained the same provision. Apparently no 
appeal was ever taken in the federal courts to 
the constitutionality of this extension of the 
assimilative crimes act, although appeals involv- 
ing the act have been taken on other grounds. 


Present provisions 


The present assimilative crimes act, quoted 
in the first paragraph hereof, contains still a 
further departure from the original law. It 
not only enables the States to change the federal 
criminal law by repeal of a State law but it fur- 
ther purports to assimilate the future criminal 
laws and amendments of the States. It contains 
no cut-off date; it adopts: the law in existence at 
the time of the act or omission. In this connec- 
tion the reviser’s note to the present code states 
that the revised section “will make unnecessary 
periodic pro forma amendments of this section 
to keep abreast of changes of local laws.” 18 
U.S. C. $13 (Supp. V, 1952). 

As yet the Federal courts have not had occa- 
sion to decide whether or not the present assimi- 
lative crimes act contains an unconstitutional 
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delegation of legislative power to the States. 
Under the constitutional concepts existing in 
the time of Chief Justice Marshall it might be 
surmised that the present statute could be suc- 
cessfully attacked. That constitutional law is 
not static, however, has often been demonstrated 
by decisions of the Supreme Court, and it would 
be presumptious to attempt, herein, to resolve 
the question. A trend may be discernible from 
the case of Hemans V. United States, 163 F. 2d 
228 (6th Cir. 1947), where the constitution- 
ality of the Fugitive Felon Act, 18 U.S.C. § 408e 
(1946 ed.), was challenged on the ground, inter 
alia, that it constituted a delegation of legisla- 
tive power of the United States to make federal 
crimes to the States. While the present issue 
does not appear to have been fully developed, the 
court disposed of the contention by citing the 
case of Jerome V. United States, 318 U. S. 101 
(1942), as recognizing that Congress by specific 
reference or adoption and plain indication of 
intent may incorporate State laws into federal 
penal statutes. 

Lest anyone become gleeful over the prospect 
of the assimilative crimes act’s being declared 
unconstitutional, it should be borne in mind that 
the historical view that the Federal Government 
had to acquire exclusive jurisdiction over its 
reservations has been discarded in recent years. 
It is now recognized by the courts that a State 
may retain concurrent criminal jurisdiction 
over federal lands, and Section 355 Revised 
Statutes, referred to above, has been conform- 
ably amended. Most naval reservations are now 
under concurrent criminal jurisdiction of the 
State and Federal Governments. Where this is 
so, State penal laws are applicable as such 
within the federal lands without regard to the 
assimilative crimes act. In fact, with the recog- 
nition that concurrent criminal jurisdiction 
may be retained by a State, the historical neces- 
sity for an assimilative crimes act (7. e., a fed- 
eral island in a State would otherwise be without 
a system of criminal law) no longer exists. As 
to those areas over which the Federal Govern- 
ment has acquired exclusive jurisdiction, it 
would be legally possible for Congress to retro- 
cede concurrent jurisdiction to the States, and 
it has already done so in some instances. 

The immediate effect of retention by a State 
of concurrent jurisdiction is, of course, to enable 
prosecution in a State court for a State offense. 
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It is only through the medium of an assimilative 
crimes act that the State offense becomes triable 
as a federal offense in the federal courts. The 
assimilative crimes act is also declared by the 
Manual for Courts-Martial, 1951, to be one of 
the bases for trial by court-martial under the 
third clause of Article 134 of the Uniform Code 
of Military Justice (paragraph 213c, MCM 
1951). The Manual naturally presumes the 
constitutionality of the assimilative crimes act, 
since in point of fact it is constitutional until 
the federal courts determine otherwise. 

In the opinion of this writer, however, no real 
necessity exists for relying upon the assimila- 
tive crimes act as the basis for a trial] of naval 
personnel by court-martial. Many of the com- 
mon state offenses are prohibited by specific ar- 
ticles of the Uniform Code of Military Justice 
and Navy Regulations, e. g., drunken driving, 
reckless driving, breach of peace, housebreak- 
ing, possession of narcotics, and concealed 
weapons. Where an act or omission is made 
punishable by a specific enactment of Congress, 
the comparable State offense is not adopted by 
the assimilative crimes act, and a trial predi- 
cated on the assimilative crimes act would be 
improper under the very terms of that statute. 
It is also possible that the conduct in a particu- 
lar case would, independently of the assimilative 
crimes act, constitute a disorder or neglect to the 
prejudice of good order and discipline, or con- 
duct of a nature to bring discredit upon the 
armed forces and so be punishable under the first 
and second clauses of Article 134, Uniform Code 
of Military Justice. Where the act or omission is 
not covered by the Uniform Code of Military 
Justice or other specific federal law, Navy Regu- 
lations or General Orders, the prohibition can 
be established by local order, and thus be 
brought within the scope of Article 92, UCMJ. 

It is accordingly evident that insofar as per- 
sons subject to the Uniform Code of Military 
Justice are concerned, the questionable consti- 
tutionality of the assimilative crimes act offers 
no great solace. Furthermore, with regard to 
civilian offenders within a naval activity, wher- 
ever concurrent criminal jurisdiction is pos- 
sessed by the State, prosecution may be had in 
the State courts. 

Other problems 


Another problem connected with the assimila- 
tive crimes act is that of double jeopardy. It is 
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settled law that when a single act constitutes 
two offenses, one a violation of State law and the 
other a violation of federal law, both sovereign- 
ties may punish the offender, and an acquittal or 
conviction by one is not a bar to trial by the | 
other. Double jeopardy only applies where 
both trials are by the same sovereignty. Since 
the present assimilative crimes act is made ap- 
plicable to lands under concurrent criminal 
jurisdiction of the Federal and State Govern- 
ments, it would appear at first blush that not 
only could an individual be punished twice for a 
single act but actually for a single offense, since 
under the assimilative crimes statute the only 
reason that a particular act or omission is an 
offense is that a State law declares it to be one. 
If the State has concurrent jurisdiction it can 
punish the offender for violating its law, and 
the Federal Government under the assimilative 
crimes act can impose the same measure of pun- 
ishment as is authorized by the State law. In 
legal contemplation, however, the Federal Gov- 
ernment would not be prosecuting the offender 
for his violation of the State law but for his vio- 
lation of the federal law, i. e., the assimilative 
crimes act. . 

Still another problem connected with the as- 
similative crimes act occurs where State law 
declares a certain act or omission to be an offense 
for which not only is there no federal counter- 
part under specific enactments of Congress but 
the act or omission is in fact sanctioned by the 
Federal Government. This problem was pre- 
sented in Air Terminal Services v. Rentzel, 81 
F. S. 611 (1949), and Nash v. Air Terminal 
Services, 85 F. S. 545 (1949), both decided by 
the United States District Court for the Eastern 
District of Virginia. The question was pre- 
sented whether the Virginia statute requiring 
racial segregation was absorbed by the assimila- 
tive crimes act so as to be applicable to the pri- 
vate operator of a restaurant at the National 
Airport, located within the boundaries of Vir- 
ginia but under exclusive federal jurisdiction. 
Subsequent to the occurrence on which one of 
the actions was based, the Administrator of 
Civil Aeronautics issued a regulation prohibit- 
ing racial segregation at the airport, whereupon 
the other action was brought to determine the 
validity of the regulation. The court held that 
the Virginia statute was adopted into federal 
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REMEDIES OF PUBLIC VESSEL 
CREW MEMBERS 


By LT W. R. ST. 


The Government civil servant has long 
been provided with an exclusive scheme of 
compensation for sickness, injury or death 
suffered in the performance of his duties. 
On the other hand seamen on board Govern- 
ment merchant vessels have been accorded, 
instead of a compensation scheme, the exclu- 
sive remedy of a suit against the United States 
for damages, wages, maintenance and cure. 
Whether the civil servant who acted in the 
capacity of seaman on a Government public 
vessel could elect to choose this latter remedy 
in lieu of: the civil service compensation 
scheme has until recently remained an open 
question. In its last term the Supreme 
Court has given a definitive answer to that 
question. 





REVIOUS ARTICLES in the JAG Journal 

have been concerned with the general aspects 
of the waiver of sovereign immunity by the 
Government in the field of civil claims arising 
out of torts of Government employees or instru- 
mentalities (see “Broadening Aspects of Gov- 
ernmental Civil Liabilities,’ JAG JOURNAL, 
Feb. 1951, p. 9). A decision in this field was 
recently handed down by the Supreme Court 
with the result that many civil claims pending 
in the Office of the Judge Advocate General have 
been determined. In the recent companion cases 
of Johansen v. United States, 343 U. S. 427 
(1952), and Mandel v. United States, 343 U. S. 
427 (1952), the Supreme Court resolved the 
question of the position of the civil servant sea- 
man, with his many civil service benefits, in the 
over-all policy of Congress regarding waiver of 
sovereign immunity in the case of negligence of 
the Government. 

In the Johansen case, the injured man was a 
carpenter employed aboard the transport 
KINGSPORT VICTORY, who was injured in 
the course of his employment and, allegedly, 
through the unseaworthiness of the vessel and 
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the negligence of other Government employees. 
He received treatment at a Marine Hospital as 
a beneficiary of the Bureau of Employees Com- 
pensation, and was paid compensation as pro- 
vided in the Federal Employees Compensation 
Act of 1916, 39 Stat. 742, 5 U.S. C. §751 et seq. 
At the time he applied for this compensation, 
he was informed by his supervisors, acting on 
behalf of the Government, that the sole right 
available to him was that provided by the Com- 
pensation Act. After receiving that compensa- 
tion, he filed a libel in admiralty on the basis of 
the jurisdiction provided by the Public Vessels 
Act of 1925, 43 Stat. 1112, 46 U. S. C. §781 
et seq., seeking recovery for damages and main- 
tenance. 

In the Mandel case, the action was also 
brought under the jurisdiction of the Public 
Vessels Act, in this instance by the widow of a 
deceased civil servant. The decedent had been 
employed on a tug that sank on October 15, 1944, 
as a result of striking a mine in Cagliari, Sicily, 
while engaged in operations with the Army. 
The widow of the deceased sued for damages 
arising out of his death despite the fact that on 
her application compensation was being paid to 
the daughter of the deceased, and despite a re- 
lease signed by the widow in consideration of 
such payment. 

Before discussing the importance of the 
Court’s decision in these cases, it will be perti- 
nent to examine the class of employee involved, 
and the legislative background behind the status 
of the civil service seaman. Mandel and Johan- 
sen were civil service employees enjoying all the 
benefits which accrue to such employment, in- 
cluding, for example, paid annual and sick leave, 
and retirement benefits. At the same time they 
were in that type of work which classified them 
under the general term of seamen. Included in 
this field, and of particular interest to the Navy, 
are the employees of the Military Sea Transpor- 
tation Service. 

As civil service employees, it is readily ap- 
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parent and uncontested that they had a right to 
paid leave and cash compensation as provided 
by the Federal Employees Compensation Act, 
supra, but inasmuch as the recovery of damages 
may in some cases be more liberal, the injured 
parties occasionally seek such latter recovery, 
allowing credit for the compensation already 
paid them. Thus they are seeking not a dual 
recovery but a single recovery: that one most 
advantageous financially to them. 


Legislative background 


In order to appreciate more fully the decision 
of the Supreme Court, it is desirable to trace the 
legislative development of the payment of com- 
pensation by the Government in conjunction 
with its maritime waiver of immunity for its 
instrumentalities at sea. The modern trend in 
this field commenced with the passage of the 
Federal Employees Compensation Act of 1916, 
supra, in which the civil servant was placed 
under a scheme of compensation for sickness, 
injury, or death suffered in the performance of 
his duties. As initially passed, there was no 
question as to the exclusiveness of the Act, in- 
asmuch as it was the only remedy available at 
that time. Over a period of years, however, 
other benefits were provided, necessitating the 
passage of the Public Health Service Act, 58 
Stat. 712 (1944) , which consolidated the various 
election provisions of disability and retirement 
legislation passed after the Compensation Act, 
and provided for an election as to the benefits to 
be received. In 1949, the Congress clarified the 
question by expressly providing, in an amend- 
ment to the Compensation Act of 1916, that com- 
pensation is the exclusive remedy in place of any 
and all other legal liabilities of the United States 
(63 Stat. 854). This would appear initially to 
resolve the question herein presented, but for 
the presence of provisos excepting seamen and 
prior cases from this amendatory act. This 
clause for seamen was inserted at the insistence 
of Senator Morse, who noted that no representa- 
tives of the seamen were present at the hearings 
and the question of the rights of seamen was not 
specially considered. 

Having shown that the 1949 amendment to 
the Compensation Act of 1916 does not apply to 
seamen, it is now necessary to consider the de- 
velopment of maritime remedies against the 
United States which in many ways closely para)- 
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leled that of the rights of the civil servant of 
the Government. In 1916 the Congress passed 
the Shipping Act, 39 Stat. 728, 46 U.S. C. § 801 
et seq., which placed the United States in an 
analogous position to that of civilian shipown- 
ers, in respect to Government vessels employed 
solely as merchant vessels, if they were pur- 


- chased, chartered, or leased from the Shipping 


Board. Thus, under the terms of this Act mer- 
chant seamen on vessels in which the Govern- 
ment had an interest were provided with, in- 
stead of compensation, an exclusive remedy by 
suit for damages for personal injuries in the 
same manner as in the case of seamen on private 
merchantmen. Under this Act, however, the 
provisions for arrest and seizure in rem proved 
embarrassing to Government vessels, and the 
Congress in 1920 passed the famous Suits in 
Admiralty Act, 41 Stat. 525, 46 U. S. C.4 742 
et seq. In this Act, the Government admitted 
general liability in personam for the acts of its 
ships, or of vessels owned by a corporation in 
which the United States owned the entire out- 
standing stock, provided such vessel was em- 
ployed as a merchant vessel or was a tugboat 
operated by such corporation. Under the pro- 
visions of this Act the United States subjects 
itself to in personam liability on in rem 
principles. 

These acts discussed above were all designed 
to provide for the area where the United States 
was operating in the merchant maritime field as 
it had done so extensively during World War I 
under the Shipping Board. It soon became ap- 
parent that the warships of the United States 
were also often wrongdoers and the Congress, 
in 1925, seeking to reduce the work load result- 
ing from the private legislation necessary to 
pay any claims arising out of these wrongs, 
passed the Public Vessels Act, 43 Stat. 1112, 46 
U.S. C. § 781 et seq., by which suit was author- 
ized against the United States for damages 
caused by a public vessel. Soon after the enact- 
ment of this bill, its application to personnel of 
the armed forces for personal injury sustained 
in their employment was tested in a series of 
cases commencing with O’Neal v. United States, 
11 F. 2d 869 (DC ED NY 1925), affirmed 11 
F. 2d 871 (2d Cir. 1926) ). In these cases it was 
decided that the pension and other benefits pro- 
vided military personnel in the form of compen- 
sation were exclusive, and the Public Vessels 
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Act did not apply to them where they were so 
covered. It was not until the early 1940’s that 
the problem of the civil servant serving aboard 
a public vessel was brought up before the courts, 
and it had not been solved until the decision in 
the instant case. Originally there was some 
doubt as to the meaning of the phrase in the 
Public Vessels Act “. . . damages caused by a 
public vessel . . .” but that was settled by Ca- 
nadian Aviator, Limited v. United States, 324 
U. S. 215 (1945), and American Stevedores Vv. 
Porello et al., 330 U. S. 446 (1947), which held 
that the Public Vessels Act applied not only to 
property damages but also to personal injuries 
resulting from negligence aboard a public vessel 
of the United States. Having affirmed the per- 
sonal injury application of the Public Vessels 
Act, the courts were then faced with the problem 
of the civil servant serving aboard the public 
vessel. 

In passing, it may be noted that a problem 
arose during World War II as to the status of 
the seamen aboard the vessels under the War 
Shipping Administration who were employees 
of that vessel engaged in transporting Govern- 
ment lend-lease and other type goods on their 
outbound voyages, and transporting private 
cargo on their return trips. It would appear 
that such seamen were clearly under the Suits 
in Admiralty Act, supra, but there was some 
doubt in the minds of the personnel concerned 
who were attempting to enjoy the benefits of 
both compensation and paid leave as federal 
employees, and recovery in a suit for damages, 
wages, maintenance and cure. In order to clar- 
ify this situation the Congress in 1943 passed 
the Clarification Act, 57 Stat. 45, 50 U. S. C. 
App. § 1291, which merely stated the existing 
law that the employees of the War Shipping 
Administration were covered exclusively by the 
Suits in Admiralty Act and were not civil service 
employees on public vessels entitled to paid leave 
and compensation. It was with this legislative 
and judicial background that the Supreme Court 
had to work in deciding the Mandel and Johan- 
sen cases. 


Supreme Court Decision 


In applying this legislation to the case at hand, 
the Supreme Court followed the dictates of 
Feres Executrix v. United States, 340 U. S. 185 
(1950), in correlating the acts together into a 
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workable and equitable whole. That there was 
a definite field for disagreement was evidenced 
by the fact that the Fourth Circuit in Johnson 
v. United States, 186 F. 2d, 120 (4th Cir. 1950), 
held that the remedy provided by the Compen- 
sation Act was not exclusive, while the Second 
Circuit in the Johansen case, 191 F. 2d 162 (2d 
Cir. 1951), dismissed the libel on the basis of 
the exclusiveness of the remedy available. The 
Supreme Court ruled that from its inception 
the Compensation Act has been exclusive of 
other remedies, and has been so interpreted by 
the courts. To provide otherwise in the case of 
the seamen aboard public vessels would be dis- 
criminatory toward others under the civil serv- 
ice system of compensation to which that re- 
covery is exclusive. A contrary decision would 
also result in further discrimination in the case 
of the seamen employed by the National Ship- 
ping Authority (present day War Shipping Ad- 
ministration) , who has as his only recovery that 
provided by the Suits in Admiralty Act. In- 
asmuch as this N. S. A. seaman is not entitled 
to any system of compensation, to allow the pub- 
lic vessel seaman who has these benefits the ad- 
ditional advantage of choosing his remedies, 
would discriminate against the N. S. A. seaman. 
Basically, the conflict here is between the rem- 
edy, by suit, of seamen who have repeatedly 
turned down compensation schemes in favor of 
the right to damages, wages, maintenance and 
cure; and on the other hand, the remedy, by 
compensation, of the civil service employe who 
has long enjoyed the liberal paid leave and com- 
pensation available under the Federal Employ- 
ees Compensation Act, supra. Here, therefore, 
we are faced with a class of worker who is try- 
ing to enjoy the advantages of both forms of 
recovery; and the Court, feeling that to allow 
such a choice would be clearly inequitable, has 
limited the public vessel seaman to paid leave 
and compensation. Some question arose over 
the inclusion in the 1949 Amendment to the 
Federal Employees Compensation Act of a sav- 
ing clause for seamen and prior cases, but the 
Court felt that this was merely a statement of 
the existing law, and where the compensation 
was exclusive prior to that amendment, it was 
held to be still exclusive. 

An interesting problem is suggested by the 


(Continued on page 19) 
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THE MOTION FOR A STAY OF PROCEEDINGS 
UNDER THE SOLDIERS’ AND SAILORS’ 
CIVIL RELIEF ACT 


By LCDR DAVID HUME, USNR 


Because of assignment to far distant duty 
stations or the pressing requirements of his 
official duties the serviceman defendant in a 
civil action is frequently unable to prepare 
his case adequately. In order to correct this 
unfair disadvantage Congress in the Soldiers’ 
and Sailors’ Relief Act has granted service- 
men the right to a stay of proceedings unless 
in the opinion of the trial court such stay is 
unnecessary. 





A wone THE MORE DIFFICULT PROB- 
LEMS facing the legal assistance officer in 
advising his clients are those dealing with the 
interpretation by the courts of the various pro- 
visions of the Soldiers’ and Sailors’ Civil Relief 
Act.1. The difficulty stems from the intention- 


ally elastic standards which form the basis of 
the Act, and which are left in their final analysis 
to the discretionary powers of the Courts. 
Despite popular impressions to the contrary, 
the present Act was not meant to be and is not a 
panacea for the many legal ills which can beset 


a person in the armed forces. It is perhaps an 
oversimplification, but nonetheless true, that 
for a serviceman to receive benefits not other- 
wise accorded a litigant, he must show the court 
that the fact of his service entitles him to those 
benefits. 

Concomitant with this rule is the provision 
under section 521 of the same Act, which pro- 
vides that actions brought against a person in 
military service shall be stayed upon application 
of that person “unless, in the opinion of the 
court, the ability of . . . the defendant to con- 
duct his defense is not materially affected by 
reason of his military service.”* This means, 
in substance, that the trial judge has been given 
a wide degree of discretion in determining 
whether the serviceman is materially affected 





1 Act of Oct. 17, 1940, 54 Stat. 1178, as amended; 50 USC $$ 501-590. 
2 54 Stat. 1181, 50 USC § 521. 
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in the conduct of his trial by his absence in the 
service. At first blush it might seem that Con- 
gress did not hold the interests of the service- 
man paramount in allowing this discretion to 
the judiciary, but a review of the cases under 
the old Stay Laws clearly shows why the provi- 
sion became necessary. 

The Soldiers’ and Sailors’ Relief Act was not 
the first attempt by a legislative body to protect 
its citizens called into the service as a result of 
war. During the War Between the States, vari- 
ous states undertook to pass their own private 
laws for the benefit of their representatives in 
the military.2 As a general rule the bills were 
arbitrary, inelastic, inflexible, and without any 
provision giving the judge sufficient discretion 
to deal out an even-handed justice between the 
serviceman and his creditor. The result gen- 
erally was that under no circumstances could 
suit be brought against anyone in the military, 
and that creditors were shorn of any remedy but 
to deny credit to any person in the armed forces. 
This resulting denial of credit came at the very 
time when a serviceman needed it most, par- 
ticularly when one realizes that he was not al- 
ways paid on time in those days. The judiciary, 
having no discretion in the matter, were forced 
to sit idly by while the serviceman suffered from 
the provisions in the law passed by well meaning 
legislatures. 

With these lessons as a background of ex- 
perience, the Congress of the United States in 
1918 enacted into law, upon the signature of 
President Wilson, the first national legislation 
dealing with the protection of the legal rights 
of servicemen.* Recognizing the mistakes of 
the past, discretion was made to rest “in the 
breast of the judge who tried the case.”* The 
committee report issued prior to the passage of 





3 Clark v. Woodbury, 23 la. 61 (1867); McCormick v. Rusch, 15 lta. 
127 (1863); -D ll v. Steph 35 Mo. 441 (1865); see 17 C. J. S., 
Contin. § 30, and 13 C. J. p. 143, note 68. 

* For a discussion of the constitutionality of this Act, see Kosel v. First 
Nat'l Bank of Ashley, 214 N. Ww. 249 (N. D. 1927). 

5 55 Cong. Rec. 7789. 








the Act clearly showed that the Congress had 
learned its lesson from the state legislatures: 


The lesson of the stay laws of the Civil War 
teaches that an arbitrary and rigid protection 
against suits is as much a mistaken kindness to the 
soldier as it is unnecessary. A total suspension for 
the period of the war of all rights against a soldier 
defeats its own purpose. In time of war credit is of 
even more importance than in time of peace, and if 
there were a total prohibition upon enforcing obliga- 
tions against one in military service, the credit of a 
soldier and his family would be utterly cut off. No 
one could be found who would extend them credit. 

But in any case a rigid stay of all actions against 
the soldier is too broad. There are many men now 
in the Army who can and should pay their obliga- 
tions in full. 

On the other hand, there are already tens of 
thousands of men in military service who will be 
utterly ruined and their families made destitute if 
creditors are allowed unrestrictedly to push their 
claims; and yet these same soldiers, if given time 
and opportunity, can, in most cases meet their obli- 
gations dollar for dollar. The country is asking 
2,000,000 of its young men to risk their lives and, if 
need be, to give up their lives for their country. 
Before long even more will be asked to make the 
same sacrifice. Is it more than naked justice to give 
to the savings of these same men such just measure 
of protection as is possible? 

The Shylock, to whom his pound of flesh is dearer 
than patriotism, is not the only man against whom 
the soldier must be given relief. Much more numer- 
ous are the cases where, between the soldier and his 
creditor, there is an honest difference of opinion as 
to the proper division of the burden which the war 
brings to all in a greater or lesser degree.’ 


Although the above-quoted statement was 
made with respect to the Act of 1918, it applies 
equally well to the Act of 1940 which is presently 
in force. With the statutory policy of the pres- 
ent Act well settled that the court should be 
vested with this discretion, it was perhaps in- 
evitable that the Supreme Court would be called 
upon to determine whether a lower court had 
abused its discretion in denying a stay to a 
litigant in military service. The issue was met 
squarely in the case of Boone v. Lightner, et al.,’ 
in which a majority of the Court determined 
that the denial of a stay to the defendant did 
not constitute an abuse of discretion. In this 
case the petitioner, a lawyer assigned to duty in 
Washington, D. C., was summoned into a state 
court in North Carolina in an action to require 
him to account as trustee of a fund for his minor 





* ibid. 
7319 U. S. 561 (1943), rehearing denied 320 U. S$. 809 (1943). 
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daughter, to remove him as trustee, and for 
other purposes. The trial court found that the 
defendant was not acting in good faith and that 
he had ample time and opportunity to prepare 
his defense properly, that he had used the provi- 
sions of the Soldiers’ and Sailors’ Civil Relief 
Act as a shield for this wrongdoing, and, by way 
of conclusion, “this court who once wore a 
United States uniform with pride does not in- 
tend for this to be done.” The Supreme Court 
of North Carolina agreed that the defendant’s 
ability to conduct his defense was not materially 
affected by reason of his military service, and 
that there had been no abuse of discretion by the 
trial court. This position was affirmed by our 
highest Court. 

The Boone case might have led to a doctrine 
requiring the serviceman to drop everything 
and present himself in court, regardless of the 
inconvenience to himself and his command, had 
not Mr. Justice Black come forth with a vigorous 
and coldly logical dissent. This eminent jurist 
set forth as his interpretation of the clause in 
question that an action against a person in the 
military service must be stayed unless the trial 
judge concludes: 

(1) That no personal judgment will result 
and the action will in effect preserve the in- 
terests of all the parties for the duration of the 
war; or 

(2) That the defendant is only a formal 
party ; or 

(3) That the defendant need not be present 
for any purpose, either before, during, or after 
the trial and that he will be adequately repre- 
sented and has no need to participate in any 
way; or 

(4) That the defendant’s military service 
does not preclude him from having ample op- 
portunity to get ready for, and to take his neces- 
sary part in the litigation. To Mr. Justice 
Black, the only possible ground for the Court’s 
action was that the defendant could have been 
present and, willfully taking advantage of the 
Act, had chosen instead to absent himself.® 

The majority in the Boone case had made 
much of the fact that the defendant was a mem- 
ber of the Bar and that the charges had struck 
not only at his judgment but at his honor; that 
he should have sought the first possible forum 

(Continued on page 19) 
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CRIMINAL LAW NOTES - 





EVIDENCE—HEARSAY—any assertion which is of- 
fered for truth of matter asserted therein, without 
the assertion being subject to cross-examination 
in judicial proceeding by party against whom it is 
offered, is hearsay. 


@ In State v. Willis, 246 P. 2d 827 (Wash. 
Aug. 4, 1952), the appeal was from (a) the 
denial of a motion in arrest of judgment or for 
a new trial; and (b) the judgment in a criminal 
action wherein appellant was found guilty of 
burglary in the second degree. 

During the cross-examination by appellant’s 
counsel of one of the state’s witnesses, A. R. 
Nelson, a detective in the Seattle Police Depart- 
ment, the following took place: 


Q. At that time, you knew the report indicated 
that two men had burglarized the store, is that 
right ? 

A. I did not know that. 

Q. The report indicated that, and you knew the 
report. indicated that, did you not? 

A. My report is a little conflicted. My report 
shows one white man, twenty-five, five foot ten, 
one hundred fifty pounds, slim build, dark clothing, 
that’s all. 

Q. That’s your report, where did that come from? 

A. That is the report from which I worked from 
through the Seattle Police Department. 


Defense counsel objected to the answers on the 
grounds they were hearsay and nonresponsive 
but the trial judge held the answers to be 
proper. 

The Supreme Court of Washington agreed 
with the defense that the answers were inadmis- 
sible hearsay, citing with approval the follow- 
ing statement: 


. . « Generally, any assertion which is offered 
for the truth of the matter asserted in it, without 
being subject to cross-examination in a judicial 
proceeding by the party against whom it is offered, 
is freighted with all the dangers of error in the 
perception, memory, narration, and veracity of the 
asserter, and is, by common consent, classified as 
hearsay. Mr. Wigmore says the hearsay rule “pro- 
hibits the use of a person’s assertion as equivalent 
to testimony to the facts asserted, unless the 
asserter is brought to testify in court on the stand, 
where he may be probed and cross-examined as to 
the grounds of his assertion and his qualifications 
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By LCDR R. H. McCarthy, USNR 


to make it. [Quoted from Morgan, The Hearsay 
Rule, 12 Wash. Law Rev. 1, 6 (1937).] 


The court went on to say: 


In other words, if we have a situation where “Y” 
is on the witness stand reporting a statement of 
“xX,” “Y” can be cross-examined as to what he 
heard “X” say. But where the statement of “X” 
is offered to prove the truth of the facts asserted, 
then no matter how accurate and truthful the wit- 
ness “Y”’ might be, his testimony is still subject to 
the danger of lack of veracity or accuracy on the 
part of “X.” “X” is the real witness and the man 
in the witness chair in the courtroom is merely the 
conduit through which X’s testimony is conveyed 
to the trier of the fact. Wash. Law Rev., supra. 

The foregoing example precisely fits the situation 
in the case at bar. The testimony of the police offi- 
cer relative to the description of the burglar is a 
repetition or an assertion of uncross-examined 
statements, apparently made out of court by an 
individual other than the witness police officer. 

According to the appellate court, the preju- 
dicial effect of the questioned evidence was ob- 
vious. The description in the police report fitted 
the appellant. There was no showing how 
the description was included in the report—who 
gave it to the police, when it was given, or when 
it was written into the report. No witness gave 
first-hand testimony of having seen a man of 
this description at the time of the burglary. 

This error of law respecting the admission 
of the hearsay evidence was held to provide suf- 
ficient basis for granting a new trial. 


INSTRUCTIONS TO THE JURY—in prosecution on 
two counts for assault with a dangerous weapon 
and on one count for rape, where court’s charge 
did not discuss nor define offenses included within 
the indictment and jury were not told what assault 
with intent to rape was nor how it was distin- 
guished from rape, there was prejudicial error. 


@ In Williams v. United States, 131 F. 2d 21 
(D. C. Cir. 1942), appellant (defendant) was 
indicted on two counts of assault with a danger- 
ous weapon and one count of rape. He was 
found guilty of all three offenses and the jury 
added the death penalty to the rape verdict. 


(Continued on page 18) 
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JAG 
OPINIONS 





Many opinions signed by the Judge Advocate General concern 
matters which are of importance throughout the naval establish- 
ment. Digests of some of the opinions which are considered to 
be of general interest to naval personnel are published below. 
These digests do not necessarily include all points covered in the 
opinions, or all actions taken by the Judge Advocate General in 
the actual cases. 

Matter appearing in this column is for informational purposes 
only. Official reports of the opinions included herein will appear 
in the Digest of Opinions of the Judge Advocates General of the 
Armed Forces. 





MISCONDUCT—gross recklessness with firearms. 


@ At battalion mess formation near the front 
lines in Korea, some Marines were examining 
the pistol of another Marine who had stopped 
to chat with them. One of the men in the for- 
mation took the pistol, pointed it at the ground 
and pulled the trigger slowly, causing the ham- 
mer to ride half way back. Despite warnings 
from the owner of the weapon and another Ma- 
rine nearby, and without further examination of 
the pistol, he then spun the cylinder, placed the 
muzzle to his temple, said “Russian roulette,” 
and pulled the trigger. The gun fired, causing 
injuries from which the Marine died shortly 
thereafter. There was no evidence that he in- 
tended suicide. In the area where this incident 
occurred it was customary to keep weapons 
loaded at all times. The investigating officer 
and his superiors in the field were of the opin- 
ion that the decedent had intended to impress 
or startle his friends, but that he had not in- 
tended to pull the trigger back to the point 
where it would cause the gun to fire. They con- 
cluded that his death resulted from negligence 
not amounting to gross negligence and that it 
was therefore not the result of his own miscon- 
duct. 

Pointing out that negligence so gross that it 
demonstrates a reckless disregard for human 
safety does constitute misconduct, the Judge 
Advocate General held that the facts of the in- 
stant case convincingly established that death 
resulted from the decedent’s own reckless con- 
duct which far exceeded the pale of mere care- 
lessness. Section 0504b NS MCM and CMO’s 5, 
1946, 188 and 1, 1944, 142 were cited as au- 
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thority for this holding. Accordingly it was 
held that his death was the result of his own 
misconduct, and was not suffered in the line of 
duty. Op JAGN 1952/84. 13 March 1952. 


LINE OF DUTY—brief absences. 


@ While standing beside a highway attempting 
to hitchhike back to his ship, an enlisted man 
was struck by an automobile, and was killed 
instantly. His death did not result from mis- 
conduct on his part. At the time of death, he 
had been absent without leave from his ship for 
approximately 17 hours. There was no evi- 
dence indicating that he had avoided any specific 
duty assignments by his absence. The investi- 
gating officers were of the opinion that his death, 
although not the result of his own misconduct, 
was not incurred in the line of duty. This opin- 
ion was concurred in by subsequent reviewing 
authorities. 

The Judge Advocate General held that the 
man’s death was not the result of his own mis- 
conduct, and was incurred in the line of duty. 
Section 0504d NS MCM provides that where 
death occurs during an absence without leave 
materially interfering with the performance of 
military duties, a determination that it was 
suffered not in the line of duty isin order. Ordi- 
narily, however, material interference does not 
result from brief absences during which no 
specific duty assignment was avoided by the un- 
authorized absence. It was held that an ab- 
sence without leave for a period of less than 
24 hours is a “brief” absence within the mean- 
ing of section 0504d NS MCM. Inasmuch as 
the decedent had been absent for a period of 17 
hours and there was no evidence that he had 
missed or avoided any specific duty assignment, 
the usual presumption that his death was suf- 
fered in line of duty was not rebutted. Op 
JAGN 1952/86. 16 July 1952. 


LINE OF DUTY—breaking restriction. 


@ By sentence of a special court-martial an of- 
ficer had been restricted to the boundaries of 
his station for a specified period of time. While 
still serving this sentence he was killed in an 
automobile accident on a public highway out- 
side the limits of his restriction. He had not 
been given authority to exceed these limits. 
There was no evidence that this officer’s wrong- 
ful conduct had contributed to the cause of the 





JAG JOURNAL 






Pee ae eee eS ae a le ell 


accident. The investigating officer and his supe- 
riors in the chain of command were of the opin- 
ion that his death was not the result of his own 
misconduct, and that it was suffered in the line 
of duty. 

The Judge Advocate General held that the 
death in this case.was not the result of the de- 
cedent’s own misconduct, but that it was not 
incurred in the line of duty. The opinion cited 
section 0504d NS MCM, which requires that 
death suffered during an absence without leave 
which materially interfered with the perform- 
ance of the decedent’s military duties must be 
held to have been suffered not in the line of duty. 
That section further provides that material in- 
terference does not ordinarily result from brief 
absences during which no specific duty assign- 
ment was made, or avoided. Although in the 
instant case the absence may have been for a 
brief period, it was held that the officer’s restric- 
tion to his station limits constituted a specific 
military duty assignment which he had avoided. 
His absence therefore materially interfered with 
the performance of his military duties and a 
not line of duty holding was in order. Op JAGN 
1952/85. 30 April 1952. 


NON-JUDICIAL PUNISHMENT BY GROUP COM- 
MANDERS OF THE RESERVE FLEETS. 


@ The Judge Advocate General’s opinion was 
recently requested as to whether a group com- 
mander of the Reserve Fleet may impose confine- 
ment on bread and water or diminished rations 
as nonjudicial punishment under Article 15, 
UCMJ, upon personnel of his command. The 
berthing vessels of the particular group involved 
were in an inactive status, and were not on duty 
in the active fleet or supporting forces within 
the meaning of Article 2002, U. S. Navy Regu- 
lations, 1948. 

The list of nonjudicial punishments that a 
commanding officer may impose is set forth in 
Article 15, UCMJ, which provides that confine- 
ment not to exceed 7 days, or confinement on 
bread and water or diminished rations not to 
exceed 3 days may be imposed only upon a per- 
son attached to or embarked in a vessel. The 
report of the House Committee on Armed Serv- 
ices relative to Article 15 stated that the Com- 
mittee considered that neither confinement, nor 
confinement on bread and water or on dimin- 
ished rations were appropriate nonjudicial 
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punishment ashore; but that the very nature of 
naval operations might make these two types 
of punishment desirable. 

The Judge Advocate General expressed the 
opinion that duty in the Reserve Fleets is shore 
duty within the intent of Article 15, UCMJ, and 
that, accordingly, neither confinement nor con- 
finement on bread and water or on diminished 
rations, as provided in Article 15, may be im- 
posed as nonjudicial punishment by command- 
ers in the Reserve Fleets. Op JAGN 1952/81. 
18 July 1952. 


EXECUTION OF SENTENCE—delay in. 


@ In a recent case a man was awarded 45 days 
confinement at hard labor by sentence of a spe- 
cial court-martial. The day after the sentence 
was adjudged the man was transferred to a 
naval hospital, with a hernia. 

In response to a question as to whether exe- 
cution of the sentence could be delayed until the 
man’s release from the hospital, the Judge Ad- 
vocate General stated that there is no authority 
for delaying the execution of a sentence by rea- 
son of hospitalization of the accused, since con- 
finement runs from the date adjudged, and exe- 
cution of the sentence cannot be suspended for 
an indefinite period in the Navy. This opinion 
will not be published in the Digest of Opinions. 


TRANSFERS 





The following is a list of change of station orders issued to all 
Naval and Marine officers transferred to or from the office of the 
Judge Advocate General, and to all Naval law specialist officers 
regardless of assignment. The list includes transfers issued for 
Naval officers between the dates of 19 August 1952 and 19 Sep- 
tember 1952, and transfers issued Marine officers between the 
dates of 1 June 1952 and 19 September 1952. 





CDR Peter V. Dabbieri, USN, from ComServ- 
Lant to JAG. 

CDR Carles DiPirro, USN, from Com 6th Fleet 
to Com 1. 

CDR Mack K. Greenberg, USN, from SchNay- 
Justice to ComServLant. 

CDR Saul Katz, USN, from JAG to ComNav- 
Fac, London. 


CDR George J. Leger, USN, from JAG to Com 
7th Fleet. 


CDR Herbert. S. Schwab, USN, from JAG to 
Com 6th Fleet. 
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CDR Clark C. Totherow, USNR, from JAG to 
Com 11. 

LCDR Daniel H. Hanscomb, USNR, from VS- 
27 to ComPRNC. 

LT William S. Carr, USNR, from Receiving 
Station, Pearl Harbor, T. H. to NTC, San 
Diego, Calif. 

LT Nathan Cole, USNR, from USS GORDIUS 
to Com 5. 

LT Frank J. Culhane, USNR, from USS COLA- 
HAN to NTC, San Diego, Calif. 

LT Dee W. Douglass, USN, from NTC, Great 
Lakes, Ill. to Air, FMF, Atlantic. 

LT Allen E. Gramza, USNR, from ComAirPac 
to Com 9. 

LT Donald W. Redd, USNR, from Com 4 to 
FMF, Pacific. 

LT James L. Ryan, USNR, from SchNavJustice 
to Com 1. 

LTJG William D. Pfeiffer, USNR, from Com 5 
to Com 8. 

COL St. J. R. Marshall, USMC, from JAG to 
Hq.MarCorps. 

COL J. S. Twitchell, USMC, from Comdt, Field- 
ArtillerySch, Ft. Sill, Oklahoma to JAG. 
LTCOL E. E. Anderson, USMC, from JAG to 

AirFMFPac, MCAS, El Toro, Calif. 

LTCOL K. E. Murphy, USMCR, from FMFPac 
Troops, Camp Pendleton, Calif. to JAG. 
MAJ J. M. Rouse, USMC, from Hq.MarCorps to 

JAG. 

CAPT A. C. Cecere, USMCR, from MarCorps- 
Sch, Quantico, Va. to JAG. 

CAPT M. A. Clary, Jr., USMC, from 1st Mar- 
Div. to JAG. 

CAPT E. R. Coon, Jr., USMC, from 1stMar- 
Div. to JAG. 

CAPT P. W. Seabaugh, USMC, from Marine 
Barracks, Camp Pendleton, Calif. to JAG. 
CAPT R. S. Stubbs, II, USMC, from JAG to 

MarCorpsSch, Quantico, Va. 

CAPT E. R. Taylor, USMCR, from Naval Train- 
ing Command, NavBase, Portsmouth, N. H. 
to JAG. 

CAPT M. G. Truesdale, USMC, from NROTC 
Unit, Marquette Univ., Milwaukee, Wis. to 
JAG. 

CAPT P. H. Williams, USMCR, from 8rdMar- 
Div., Camp Pendleton, Calif. to JAG. 

1st LT C. F. Schwarz, USMCR, MarCorpsSch, 
Quantico, Va., to JAG. 
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RECENT BOOKS 
ON MILITARY LAW 


The following list is published for informational 
purposes only. It does not necessarily constitute an 
endorsement by the Judge Advocate General of the 
publications included. 


NAVY EVIDENCE (ist ed.), by Howard 
Brandenberg, CDR, SDO (Law), USN (179 
pages, Jones Composition Co., Washington, 
D. C., distributed by Lake Forest Books, Box 
943, Lake Forest, IIl., 1952, $7.50). A com- 
prehensive digest of the law of evidence com- 
piled from Navy Court-Martial Orders 1916— 
1951. 


HANDBOOK OF COURT-MARTIAL LAW 
(Rev. ed.) by Conrad D. Philos (583 pages, 
Callaghan & Co., Chicago, Ill., 1951, $6.50). A 
digest of military law and procedure primarily 
citing Army and Air Force cases with some 
selected Naval cases included. Subject matter 
is arranged in approximately the order in 
which problems would chronologically occur in 
the administration of military justice in the 
field. 


THE UNIFORM CODE OF MILITARY JUS- 
TICE (Ast ed.), by Frederick Bernays Wiener, 
COL, JAGC, USAR (275 pages, Combat Forces 
Press, Washington, D. C., 1950, $3.00). A 
commentary on and an explanation of the Uni- 
form Code of Military Justice, divided into 
three parts: (1) A brief explanation of the 
Code, (2) The complete text of the Code, show- 
ing comparative text of the Articles of War 
and related legislation, together with a com- 
mentary on the differences; and (3) cross- 
reference tables. 


MILITARY JURISPRUDENCE (ist ed.), by 
The Editorial Staff, The Lawyers Co-operative 
Publishing Co., Rochester, N. Y. (1343 pages, 
1951, $7.00). A digest of law connected with 
the military services. It is not confined to 
military justice, but includes general prin- 
ciples applicable to problems which concern 
the Armed Forces. 


THE SERVICEMAN AND THE LAW (6th 
ed.), by Morris O. Edwards, COL, Inf., USA, 


JAG JOURNAL 





and Charles L. Decker, COL, JAGC, USA 
(401 pages, The Military Service Publishing 
Co., Harrisburg, Pa., 1951, $3.50). A com- 
mentary and text which the authors state 
“. . . is designed to tell how and why the law 
in the armed forces differs from that in civilian 
life, how to practice preventive discipline . . . 
by good leadership, and how to proceed simply 
and expeditiously with trial and punishment 
when good leadership has not prevented the 
commission of an offense.” 


INDEX-DIGEST TO THE UNIFORM CODE 
OF MILITARY JUSTICE (Ast ed.), by Lee 
S. Tillotson, COL, JAGC, USA (Ret.), (89 
pages plus the UCMJ, The Military Service 
Publishing Co., Harrisburg, Pa., $2.50). As 
the title implies, an index-digest to the Uniform 
Code of Military Justice arranged alphabeti- 
cally. 


DIGEST... 


(Continued from page 2) 


ards set above, we find it to be legally insufficient. 
The stated facts failed to inform the accused of the 
offense charged, in order that he might properly 
prepare his defense, and did not provide adequate 
protection against a second prosecution for the 
same offense. 

(U. S. v. Sluss, NCM 144, decided 14 August 

1952.) 


SENTENCE OF COURT-MARTIAL NOT A LAWFUL 
ORDER 


@ An accused was convicted by special court- 
martial of a violation of Article 92, UCMJ, based 
on a specification in which it was alleged in part 
“.. . having knowledge of a lawful order issued 
by a Special Court-Martial to perform hard 
labor, an order which it was his duty to obey, 
did, . . . fail to obey same.” 

A Board of Review held that an offense was 
not alleged in this specification. The Board 
said: 

A sentence is “the judgment formally pronounced 
by the court or judge upon the defendant after his 
conviction in a criminal prosecution, awarding the 
punishment to be inflicted”. (Black’s Law Dic- 
tionary.) Therefore, the allegation that the order 
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was issued by a special court-martial is incorrect 
since the sentence of a court is a judgment to be 
executed by order of the convening or higher au- 
thority, and not by the court. 


The Board noted that a similar position has 
been taken by the other services, citing U. S. v. 
Price, 1 BR-JC 239, 240, and U. S. v. Thornton, 
ACMS-2504, decided 23 June 1952. The Board 


quoted with approval the following statement 
made in the Price case, supra: 


The Board of Review has held, however, that a 
summary court-martial sentence, when approved 
and ordered executed, constitutes merely an order 
to those directly charged with the enforcement of 
the sentence to give whatever orders may be neces- 
sary to execute it in fact (CM 8293880, SUMMERS, 
78 BR 33, 34). Even though the sentence thus ad- 
judged and approved is considered to be tantamount 
to an order of restriction, nevertheless mere proof 
of the order of restriction is not sufficient to support 
the element of notice of the restriction. It must 
be shown that the order was brought home to the 
accused (CM 325457, McKINSTER, 74 BR 238, 
243). In the absence of proof that the accused 
was placed in restriction by those charged with the 
enforcement of the sentence, and that he was in- 
formed of such restriction, it must be held that the 
record of trial fails to support the findings of 
guilty. (Emphasis supplied.) 


(U.S. v. King, NCM 141, decided 31 July 1952.) 


RESERVE PROGRAM ... 


(Continued from page 3) 


Officer of Volunteer Law Unit 8-7, Brownsville, 
Tex., were ordered to this office for training 
duty for the purpose of conducting the study. 
It was considered that the views of two officers 
from separate geographical areas, coping with 
different problems in their own particular units, 
and each of different rank, could be molded into 
a program readily adaptable to any location or 
circumstance. These officers examined the pro- 
gram in effect, the recommendations pending 
relative thereto, and the programs of other cate- 
gories of the reserve. Upon the completion of 
that examination they formulated a Naval Re- 
serve Law Program based upon the following 
major recommendations: 

1. Appointment of an officer on the staff of 
the Judge Advocate General with primary duty 
the supervision, continuing development, and 
implementation of a Naval Reserve Law Pro- 
gram. 
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2. Appointment of an officer in each district 
legal office with primary duty the administra- 
tion, direction, continuing development, and 
implementation of the Naval Reserve Law Pro- 
gram at the District level. 

3. A planned program for Naval Reserve Law 
Units including: 

(a) A curriculum of 30 drills, each of 
two hours duration, covering military law 
and other matters of interest to the officer- 
attorney. 

(b) Distribution of appropriate publica- 
tions to the Law Units. 

(c) Widespread distribution of the JAG 
Journal among officer-attorneys of the 
Naval Reserve and publication therein of 
items of interest pertaining to the program. 

. An incentive program including: 

(a) Reexamination of current require- 
ments for designation as law specialist, 
USNR, and establishment of procedures 
whereunder officer-attorneys might achieve 
such a designator through efforts in the 
program. 

(b) Certification as trial counsel, de- 
fense counsel, and law officer, as appropri- 
ate, pursuant to the Uniform Code of Mili- 
tary Justice, of officer-attorneys on inactive 
duty qualifying therefor through proce- 
dures to be established. 

(c) A planned program of annual train- 
ing duty. 

(d) Annual awards to outstanding vol- 
unteer law units. 

I am most impressed with the program recom- 
mended and will give it my wholehearted sup- 
port. As a first step toward implementing the 
recommendations noted, Commander F. L. For- 
shee, USN, now assigned to the Office of the 
Judge Advocate General, has been designated as 
Head, Naval Reserve Law Program. I am con- 
fident that Commander Forshee, equipped with 
the excellent recommendations submitted by 
Captain Burke and Lieutenant Commander 
Klein, will give the Naval Reserve Law Program 
a new impetus. Addressing you as fellow at- 
torneys and officers, I am privileged to enlist 
your active and continued support in this real 
effort to best serve our nation. 

IRA H. NUNN 
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CRIMINAL LAW NOTES ... 


(Continued from page 13) 


-Although on appeal the defendant did not 
assign as error the incomplete instructions to 
the jury, the appellate court nevertheless 
searched the entire record and found that the 
trial judge’s instructions to the jury were to- 
tally inadequate and defective. Despite the fact 
that the jury convicted the defendant of the 
crime of rape and sentenced him to death, rape 
was not defined generally, much less broken 
down into its constituent elements; naturally, 
as a result, the elements were not discussed or 
defined. The jury was not told what assault 
with intent to rape is, nor how it is distin- 
guished from rape. The court at the conclusion 
of its charge was asked to instruct with regard 
to assault with intent to rape and simple assault. 
It then proceeded to tell the jury that it might 
convict of those offenses but wholly failed to 
explain of what those offenses consisted. 

The appeals court said that to hold this charge 
sound would be to assume that jurors are wise 
in the law; that they know the constituent ele- 
ments of rape, that they know what is an assault 
with intent to commit rape, that they know the 
full distinction between the two; that they know 
the definitions of the lesser offenses embraced ; 
that they know all the circumstances under 
which a verdict of not guilty is proper; and that 
they know the proper application of the reason- 
able doubt criterion. Such an assumption vio- 
lates the accepted division of functions between 
judge and jury. Itis almost if not as important 
to a defendant to have a jury instructed on the 
law applicable to his particular case by the 
judge, who knows the law, as to have a jury of 
his peers. The latter is supposed to safeguard 
our institution of fair trial by insuring impar- 
tiality. But of what value is an open mind, if it 
does not know, with clear delineations, the issues 
upon which it is to pass judgment? Just as a 
lawyer might be ignorant in a meeting of scien- 
tists, so may a juror be in his casual acquaint- 
ance with the law. The jury, a group of respon- 
sible citizens, is entitled to this legal instruction 
if it must accept the duty of passing upon the 
very life and death of a man. The law re- 
quires it. 

The case was reversed because of the trial 
court’s failure to give adequate instructions. 


JAG JOURNAL 


mt Hh © HH 0D CH 








It 


les 


“jal 


VAL 





STAY OF PROCEEDINGS ... 


(Continued from page 12) 


at the earliest possible day to lay his accounts 
out for vindication.® It is submitted that the 
reply of Mr. Justice Black confirmed the philos- 
ophy of those regulars and reserves alike who 
feel that their military duties are paramount. 
He stated: 


The Court emphasizes that Boone is a member of 
the bar. But, for the duration of the war, he is 
primarily a soldier, with a job to do which Congress 
intended should overshadow personal interests, 
whether his or those of others who seek a personal 
judgment against him. It is difficult for me to 
believe that he could adequately have prepared for 
this trial without a leave of many weeks. The pur- 
pose of the Act is to prevent soldiers and sailors 
from being harassed by civil litigation “in order to 
enable such persons to devote their entire energy 
to the defense of the Nation.” §100. He is required 
to devote himself to serious business, and should not 
be asked either to attempt to convince his superior 
officers of the importance of his private affairs or 
spend his time hunting for lawyers. [Emphasis 
supplied] ” 

Ten years have elapsed since the Boone deci- 
sion. During that time the courts have varied 
in the tests employed to determine whether the 
serviceman was entitled to a stay of proceed- 
ings. It has been held that a motion for a stay 
should be granted upon the bare application 
stating that he was at the time in the military 
service and there was nothing in the way of evi- 
dence on the question of an impairment of the 
ability to defend; that the order denying the 
motion for a stay was void as a denial of due pro- 
cess of law; ** that his presence was considered 
necessary to pursue a counterclaim; ** and that 
the inability to conduct a defense need not be a 
finding of fact but only a statement of opinion 
by the court.* Most of the state courts have 
held that the rights of a defendant may be 
prejudiced and his defense materially affected 
by reason of his absence in cases where a per- 
sonal judgment can be rendered against him for 
money and property. By the same token the 





® Id. at 575. 

20 Id. at 578. 

11 Gates v. Gates, 28 S. E. 2d 108 (Ga. 1943). 

12 City of Cedertown v. Pickett, 22 S$. E. 2d 318 (Ga. 1942). 

13 Continental Illinois Nat. Bank and Trust Co. v. University of Notre 
Dame Du Lac, 69 N. E. 2d 301 (ill. 1946). 

4 Davis v. Wyche, 32 S. E. 2d 358 (N. C. 1944). 

15 Ulmer v. Mackey, 242 S$. W. 2d 679, 681 (Tex. 1950), and cases 
cited therein. 
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courts which have denied the motion for a stay 
have relied on a construction of the facts which, 
to them, indicated that the party seeking the 
protection of the Act was improperly using it 
as a shield to escape the payment of justly due 
obligations.** Doubts as to whether a particu- 
lar matter is within the scope of the Act have 
generally been resolved in favor of the service 
litigant.** 

As might be expected, there is no hard and 
fast rule by which a legal assistance officer can 
examine a set of facts and advise his client as 
to what the court, in the employment of its stat- 
utory discretion, will decide when presented 
with a motion to stay proceedings. Certainly 
the test laid down by Mr. Justice Black appears 
practical and fair; practical because it’ recog- 
nizes that a person in the military who is half 
military and half civilian is not in a position to 
perform his military duties properly, and fair 
because it preserves the elasticity which ex- 
perience has taught us is necessary to the work- 
ability of the Act. The courts are fairly uni- 
form in holding that the denial of a motion to 
stay proceedings is prima facie prejudicial to a 
serviceman outside the continental limits. As 
to those persons stationed within the continental 
limits, the legal assistance officer can only make 
certain that his client is on firm equitable 
grounds. 

If leave is impractical, a study of the lex fori 
may serve as a guide as to what the client may 
expect. While this is a rather nebulous stand- 
ard upon which to base legal advice, there seems 
little need to fear a judiciary which, for the most 
part, has protected the serviceman whenever 
possible. 





16 Burkhardt v. Bachrach, 100 N. E. 2d 334 (Il. 1951); Gross v. 
Williams, 149 F. 2d 84 (8th Cir. 1945); Fennell v. Frisch’s Adm'r., 234 
S. W. 198 (Ky. 1921). 


11 Stockton v. Ford Motor Co., 61 F. Supp. 261 (Iida. D. 1945). 


REMEDIES ... 


(Continued from page 10) 


decision in this case and although it has a very 
limited application, it is worthy of considera- 
tion. The Court indicates in dicta that in the 
case where the public vessel seaman is injured 
not in the course of his employment and thus is 
not covered by the compensation act, the recov- 
ery by suit under the Public Vessels Act of dam- 
ages, wages, maintenance and cure is available. 
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It must be remembered, however, that from 
“sign on” to “discharge” almost all the activi- 
ties of a seaman are grouped within the course 
of his employment. In this manner, the Court 
indicates the path for the lower courts to fol- 
low in further blending the existing law into a 
workable whole under which the seaman; as 
the ward of the admiralty, is protected at all 
times where equity dictates such protection. 


Summary 


In summary, the decision of the Supreme 
Court is that a civil service seaman employed 
on a public vessel has an exclusive right to paid 
leave and compensation for sickness, injury, or 
death suffered in the course of his employment, 
as provided by the Federal Employees Compen- 
sation Act of 1916. Thus, any member of the 
Military Sea Transportation Service who is so 
taken sick, injured or killed in the course of his 
employment has only the right to civil service 
paid leave and compensation. He has no rem- 
edy in a suit for damages. 


ASSIMILATIVE CRIME ACT... 


(Continued from page 7) 


law by virtue of the assimilative crimes act and 
was applicable to the restaurant operator until 
promulgation of the regulation expressing a 
different policy. The court said that the purpose 
of the assimilative crimes act was to provide 
each federal reservation with a criminal code 
for its local government and that it was intended 
to use the local statutes to fill gaps'in the federal 
criminal code, but that the act could not override 
other federal policies as expressed by Acts of 
Congress or by valid administrative orders. 


Conclusion 


It is hoped that the foregoing discussion has 
explained to some degree the term “except inso- 
far as State law becomes Federal law of local 
application,” and a few of the ramifications in- 
cident to utilizing the provisions of the assimila- 
tive crimes act. The problems involved, and the 
possible consequences of convictions under this . 
act merit careful consideration before predicat- 
ing a case upon State law. 





Dollars are scarce— 
and so are copies of the JAG JOURNAL 


It is the desire of the Judge Advocate Gen- 
eral to distribute the JAG JOURNAL to 
as many interested readers in the naval 
service as possible. Budgetary restric- 
tions, however, limit the number of copies 
available, and in the future it will not be 
possible to fulfill all incoming requests for 
issues. 


YOUR COOPERATION is requested in mini- 
mizing this shortage. If your activity is 
receiving copies in excess of its actual 
needs, please letus know. If youare form- 
ing a new unit, try to obtain back issues 
from ships or activities which are being 
decommissioned, before asking the JAG 
JOURNAL for them. If you receive an 
individual subscription you don’t really 
need, notify the JAG JOURNAL, so that 
it may be canceled. 


YOUR HELP WILL BE APPRECIATED !! 
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